CONFIDENTIAL DRAFT IN PROCESS

SUBJECT TO LEGAL AND CLAIMS REVIEW
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          FORMCHECKBOX 
  Westchester Surplus Lines Insurance Company
 FORMCHECKBOX 
  Illinois Union Insurance Company
 FORMCHECKBOX 
  INA Surplus Insurance Company

In consideration of the payment of premium, in reliance upon the Application, and subject to the Declarations and the terms and conditions of this Policy, the Insureds and the Insurer agree as follows:

I. INSURING AGREEMENTS

A. Insured Broker-Dealer Liability

The Insurer shall pay on behalf of the Insured Broker-Dealer all Loss which the Insured Broker-Dealer becomes legally obligated to pay by reason of any Claim first made against the Insured Broker-Dealer during the Policy Period, or, if elected, the Extended Reporting Period, and reports to the Insurer pursuant to the terms of this Policy, for any Wrongful Acts taking place after the Retroactive Date but prior to the end of the Policy Period:

1. in rendering or failing to render Professional Services by the Insured Broker-Dealer; or,
2. in failing to supervise an Insured Registered Representative in the rendering or failing to render Professional Services by such Insured Registered Representative.

B. Insured Registered Representative Liability
The Insurer shall pay on behalf of the Insured Registered Representative all Loss which the Insured Registered Representative becomes legally obligated to pay by reason of any Claim first made against the Insured Registered Representative during the Policy Period, or, if elected, the Extended Reporting Period, and reports to the Insurer pursuant to the terms of this Policy, for any Wrongful Acts taking place after the Retroactive Date but prior to the end of the Policy Period.

C.  Cost of Corrections Expenses
 The Insurer shall pay on behalf of the Insureds all Cost of Corrections Expenses which the Insured incurs by reason of a Cost of Corrections Claim during the Policy Period, and reports to the Insurer pursuant to the terms of this Policy, to correct any Wrongful Act of the Insureds taking place during the Policy Period.  It is a condition precedent to coverage under this Insuring Agreement C that: 

1. if not corrected, such Wrongful Act would have resulted in a Claim (as defined in Section III, Definitions, subsection B, Claim, paragraphs 1 or 2) for which such Insured would be liable and which, in the absence of any correction, would be covered under this Policy; 

2. the Wrongful Act arises solely out of such Insured’s failure to follow the directions of a customer or client in connection with the investment of the assets of such customer or client, resulting in either:  (i) the erroneous execution and/or settlement of a transaction; or, (ii) the alleged failure to execute a transaction; and,

3. coverage as is afforded under this Insuring Agreement C is specifically excess over any other indemnification or valid insurance available from any source and shall only drop down and be primary insurance in the event of exhaustion of such other insurance due to Loss paid hereunder.

II. DEFENSE, INVESTIGATION AND SETTLEMENT

A. The Insurer shall have the right and duty to defend any Claim covered by this Policy, even if the allegations in the Claim are groundless, false or fraudulent.  The Insurer's duty to defend, and obligation to settle or pay, shall cease upon exhaustion of the applicable Limit of Liability under this Policy as set forth in Item 3 of the Declarations.  Defense Costs under this Policy shall be part of, and not in addition to, the applicable Limit of Liability.

B. The Insurer shall have the right to make any investigation it deems necessary with respect to any Claim under this Policy and to assign defense counsel as it deems appropriate.  The Insurer shall have the right to make, with the written consent of the Insured, which shall not be unreasonably withheld, any settlement of a Claim under this Policy.  If the Insured refuses to consent to any settlement recommended by the Insurer and deemed acceptable to the claimant, the Insurer may then withdraw from the defense of the Claim by tendering control of the defense to the Insured, and the Insured shall thereafter at its own expense negotiate or defend such Claim independently of the Insurer, and the Insurer's liability shall not exceed the amount of damages for which the Claim could have been settled if such recommendation was consented to, plus Defense Costs incurred by the Insurer, and Defense Costs incurred by the Insured with the Insurer's prior written consent, up to the date of such refusal.

C. The Insured agrees not to settle or offer to settle any Claim, incur any Defense Costs or otherwise assume any obligation or admit any liability with respect to any Claim without the Insurer's prior written consent.  The Insurer shall not be liable for any settlement, Defense Costs, assumed obligation or admission to which it has not consented.

D. The Insured agrees to provide the Insurer and defense counsel with all information, assistance and cooperation which the Insurer or defense counsel reasonably requests, and agrees that in the event of a Claim, the Insured will do nothing that shall prejudice the Insurer’s position or its potential or actual rights of recovery.  The Insurer may make any investigation it deems necessary.

III. DEFINITIONS

When used in this Policy:

A. Application means all applications, including any attachments thereto, and all other information and materials submitted therewith or incorporated therein by or on behalf of the Insureds to the Insurer in connection with the Insurer underwriting this Policy or any policy of which this Policy is a direct or indirect renewal or replacement or which it succeeds in time.  Application also includes any public documents filed by the Insured Broker-Dealer with any federal, state, local or foreign regulatory body or self-regulatory body, including but not limited to the Securities and Exchange Commission and the Financial Industry Regulatory Authority.  All such applications, attachments, information and materials are deemed attached to and incorporated into this Policy.
B.  Claim means: 

1. a written demand for monetary damages or non-monetary or injunctive relief; 
2. a civil, mediation or arbitration proceeding for monetary damages or non-monetary or injunctive relief, commenced by service of a complaint or similar pleading; or,    

3. a Cost of Corrections Claim.

C. Cost of Corrections Claim means a written report submitted by the Insured to the Insurer seeking the payment of Cost of Corrections Expenses to correct: (i) the erroneous execution and/or settlement of a transaction; or, (ii) the alleged failure to execute a transaction.  
D. Cost of Corrections Expenses means reasonable and necessary costs, charges, fees and expenses incurred by the Insured in correcting: (i) the erroneous execution and/or settlement of a transaction; or, (ii) the alleged failure to execute a transaction.  Cost of Corrections Expenses do not include wages, salaries, fees or other compensation of natural person Insureds or employees of entity Insureds.
E. Defense Costs means reasonable and necessary costs, charges, fees and expenses incurred by any Insured in defending Claims and the premium for appeal, attachment or similar bonds arising out of covered judgments, but with no obligation to furnish such bonds.  Defense Costs do not include wages, salaries, fees or other compensation of natural person Insureds or employees of entity Insureds.  
F.    Insured means, collectively or singly:

1. an  Insured Broker-Dealer; and 

2. an Insured Registered Representative.

G.  Insured Broker-Dealer means:

1. the Named Insured, any Subsidiary, and any Insured Broker-Dealer added by endorsement; and

2. any past, present or future director, officer, partner or employee of an entity set forth in paragraph 1 immediately above.

However, Insured Broker-Dealer does not include an Insured Registered Representative.

H.   Insured Registered Representative means:

1. any natural person who was, on or before the inception date of the Policy, a duly licensed and registered representative or registered principal of the Insured Broker-Dealer in good standing with the Financial Industry Regulatory Authority, and who, for compensation, engages in the business of rendering Professional Services on behalf of the Insured Broker-Dealer; 
2. subject to Section II, Definitions, subsection Q, Subsidiary, any natural person who becomes after the inception date of this Policy, a duly licensed and registered representative or registered principal of the Insured Broker-Dealer in good standing with the Financial Industry Regulatory Authority, and who, for compensation, engages in the business of rendering Professional Services on behalf of the Insured Broker-Dealer; or,
3.  any corporation, partnership, or other business entity which engages in the conduct of Professional Services and which is either owned or controlled by an Insured Registered Representative as defined in paragraphs 1 or 2 immediately above, or in which an Insured Registered Representative as defined in paragraphs 1 or 2 immediately above, is an employee, and which is not an Insured Broker-Dealer.  The coverage granted pursuant to this paragraph 3 shall only apply to the vicarious liability arising out of a Wrongful Act by an Insured Registered Representative as defined in paragraphs 1 or 2 immediately above, in rendering or failing to render Professional Services, and no coverage shall be provided for any Wrongful Act of an Insured Registered Representative as defined in this paragraph 3.
I.  Interrelated Wrongful Acts means all Wrongful Acts that have as a common nexus any fact, circumstance, situation, event, transaction, cause or series of related facts, circumstances, situations, events, transactions or causes.

J. Loss means the damages, judgments, any award of pre-judgment and post-judgment interest, settlements and Defense Costs which the Insureds become legally obligated to pay on account of any Claim first made against any Insured during the Policy Period, or, if elected, the Extended Reporting Period, for Wrongful Acts to which this Policy applies. Loss does not include: 

1. any amount for which the Insured is not financially liable or which is without legal recourse to an Insured or for which the Insured is absolved from payment; 

2. taxes, fines or penalties; 
3. any amount incurred by any Insured in a proceeding or investigation that is not at that time a Claim, even if such amount also benefits the defense of a Claim and even if such proceeding or investigation subsequently gives rise to a Claim; 
4. fees, commissions, charges, or other compensation, including compensation paid to or claimed by an Insured for Professional Services;
5. matters uninsurable under the laws pursuant to which this Policy is construed; and, 

6. the cost of any remedial, preventive or other non-monetary relief, including without limitation, any costs associated with compliance with any relief of any kind or nature imposed by any judgment, settlement, or governmental authority.  
Loss includes punitive and exemplary damages and the multiplied portion of any multiple damage award, to the extent such damages are insurable under the internal laws of the applicable jurisdiction that most favors coverage for such damages.

Loss also means the Cost of Corrections Expenses incurred on account of any Cost of Corrections Claim during the Policy Period by the Insured.  
K.  Named Insured means the organization named in Item 1 of the Declarations.
L.  Policy means, collectively, the Declarations, the Application, this policy form and any endorsements attached hereto.
M.  Policy Period means the period of time specified in Item 2 of the Declarations of this Policy, subject to prior termination in accordance with Section XIII, Termination of the Policy.
N.  Professional Services means the following services performed by an Insured for or on behalf of a customer or client of the Insured Broker-Dealer pursuant to a written agreement between the Insured Broker-Dealer and the customer or client for consideration inuring to the benefit of the Insured:
1.   the purchase or sale of securities, annuities, life insurance, and/ or accident and health insurance; and, 

2. 
brokerage services for individual retirement accounts, Keogh retirement plans and employee benefit plans (other than multiple employer or multi-employee welfare arrangements),
provided that such services: 

a.   have been approved by the Insured Broker-Dealer to be performed by such Insured; 

b.   (i) are performed by such Insured in connection with the purchase or sale of securities which have been approved by the Insured Broker-Dealer to be transacted through such Insured; or, (ii) performed by an Insured Registered Representative in connection with the purchase or sale of insurance and annuity products so long as such products have been disclosed by the Insured Registered Representative to the Insured Broker-Dealer as an outside business activity and such products have been approved by the Insured Broker-Dealer.  Notwithstanding anything in this definition to the contrary, and solely with respect to (b)(ii) immediately above, such services performed by the Insured Registered Representative shall not be required to be performed for or on behalf of a customer or client of the Insured Broker-Dealer; and, 

c.  are performed by an Insured that has obtained all licenses required by the Insured Broker-Dealer, applicable law, and/or applicable regulation.   

 Professional Services do not include:

a. services performed as a Registered Investment Advisor, unless such coverage is specifically added to this Policy by endorsement; or,
b. advice relating to personal risk management or taxes, or the preparation of financial plans, personal financial statements or tax returns.
O.  Registered Investment Advisor means a natural person or entity registered as an Investment Advisor with the Securities and Exchange Commission and/or an applicable state securities regulatory department, who provides investment advice and/or management services to customers for a fixed fee, hourly fee or fee based on a percentage of assets managed.
P.  Retroactive Date means the date stated in Item 6 of the Declarations.
Q.  Subsidiary means any entity, in which the Named Insured:

1. owns interests representing more than 50% of the voting, appointment or designation power for the selection of a majority of the board of directors if such entity is a corporation, the management committee members if such entity is a joint venture or partnership, or the members of the management board if such entity is a limited liability company; or,
2. has the right, pursuant to written contract or the by-laws, charter, operating agreement or similar documents of a company, to elect, appoint or designate a majority of the board of directors if such entity is a corporation, the management committee members if such entity is a joint venture or partnership, or the members of the management board if such entity is a limited liability company, 

on or before the inception date of the Policy, either directly or indirectly, in any combination, by one or more other Subsidiaries. 

If, during the Policy Period, the Named Insured acquires voting securities in another organization or creates another organization which as a result of such acquisition or creation becomes a Subsidiary, or acquires any organization by merger into or consolidation with the Named Insured, then, subject to the terms and conditions of this Policy including the following paragraphs of this definition, such organization and its directors, officers, partners or employees shall be covered under this Policy but only with respect to Claims for Wrongful Acts taking place after such acquisition or creation, unless the Insurer agrees to provide coverage by endorsement for Wrongful Acts taking place prior to such acquisition or creation.

If the total number of registered representatives registered and/or associated with such acquired or created organization, as reflected in documentation and information that the Insurer reasonably requests, exceeds 20% of the total number of registered representatives registered and/or associated with the Named Insured at the inception of the Policy Period, coverage shall be provided for such acquired or created organization for a period of 30 days after the effective date of such acquisition or creation, or until the end of the Policy Period, whichever is earlier, so long as the Named Insured gives written notice of such acquisition or creation to the Insurer prior to the end of the Policy Period.  Coverage otherwise afforded under this paragraph for such acquired or created organization and its directors, officers, partners or employees shall terminate 30 days after the effective date of such acquisition or creation, or at the end of the Policy Period, whichever is earlier, unless the Named Insured agrees to and pays any additional premium required by the Insurer, and agrees to any additional terms and conditions of this Policy as required by the Insurer.

R.  Wrongful Act means any actual or alleged act, error, omission, misstatement, misleading statement, neglect, or breach of duty by an Insured in connection with the rendering of or failure to render Professional Services.
The foregoing definitions shall apply equally to the singular and plural forms of the respective words.
IV. EXCLUSIONS

The Insurer shall not be liable for Loss on account of any Claim made:

A.  alleging, based upon, arising out of, or attributable to any Wrongful Act, fact, or circumstance which has been the subject of any written notice given under any other policy of which this Policy is a renewal or replacement.  
B.  alleging, based upon, arising out of, or attributable to any Wrongful Act first occurring before the applicable Retroactive Date, even when the Wrongful Act continued after such Retroactive Date. 

C.  for bodily injury, discrimination, sickness, disease or death of any person, or for damage to or destruction of any tangible property, including loss of use thereof, or for injury from a violation of a person’s right of privacy. 
D.  alleging, based upon, arising out of, or attributable to:

1.  any deliberately criminal or deliberately fraudulent act, error or omission, or any willful violation of any law of the United States or Canada, or state, province, territory, county, political division or municipality thereof, or any rules or regulations promulgated thereunder, in fact committed by an Insured; or, 
2.   an Insured gaining in fact any profit, remuneration or financial advantage to which such Insured was not legally entitled, including any actual or alleged commingling of funds or accounts.

E.  brought by, on behalf of, or in the right of any Insured, the successors or assigns of any Insured, or any trustee in bankruptcy; or by or on behalf of any subsidiary, affiliate, parent company, enterprise, trust or other entity that is operated or managed or owned, directly or indirectly, in whole or in part, by any Insured, or for which any Insured is a trustee, fiduciary, partner, principal, director, member of the board of managers or management board, officer or similar executive thereof; provided, however, that this exclusion shall not apply to any such Claim brought by, on behalf of, or in the right of any such person or entity in their capacity as a customer or client of the Insured Broker-Dealer.
F.  for the actual or alleged breach of any oral, written or implied contract or agreement; provided, however, that  this exclusion shall not apply:  (i) if and to the extent that liability would have attached to the Insureds in the absence of such contract or agreement; or, (ii) to that portion of any Claim alleging negligence by the Insureds.
G.  alleging, based upon, arising out of, or attributable to the rendering or failing to render Professional Services by the Insured as an actuary, accountant, tax preparer, attorney, real estate agent, real estate broker, property and/or casualty insurance agent, third party claims administrator, trustee, escrow agent, notary public or mortgage banker or broker. 
H.   brought by or on behalf of any clearing agency or brokerage firm, or based upon, arising out of, or attributable to any function of an Insured as a clearing agent. 
I.  alleging, based upon, arising out of, or attributable to any activities related to the exercise of discretionary authority with regard to the management or disposition of assets, whether for individuals, groups, employee benefit plans, or other entities of any legal form or character.
J.  alleging, based upon, arising out of, or attributable to the insolvency, receivership, bankruptcy, conservatorship, liquidation or inability or refusal to pay of any broker or dealer in securities or commodities, clearing agency, bank or banking firm, or any insurance or reinsurance entity or any Insured; provided, however, that this exclusion shall not apply to:  (i) Wrongful Acts solely in connection with any Insured’s investment on behalf of the claimant in any stock of any foregoing entity other than an Insured or affiliate of the Insured; and, (ii) to an insurance entity which at the time the Professional Service which is the subject of the Claim was rendered, had a financial strength rating, as established by A.M. Best, of A- or better.

K.  brought or maintained in any capacity by or on behalf of any governmental or quasi-governmental official, agency or self-regulatory organization, including without limitation the Securities and Exchange Commission, the Financial Industry Regulatory Authority, the Securities Investor Protection Corporation, or any state or federal securities or insurance commission, agency or official; provided, however, that this exclusion shall not apply to any Claim by such official, agency or organization in its capacity as a direct client of an Insured.

L.   alleging, based upon, arising out of, or attributable to investment products partially or totally owned or controlled by any Insured, or to securities for which the Insured acts as a market maker.

M.  alleging, based upon, arising out of, or attributable to the management, operation, condition or activities of any pension, profit sharing, health and welfare or other employee benefit plan or trust sponsored by the Insured or any entity owned or controlled by the Insured or in which the Insured is a participant, trustee or named fiduciary, as defined under Employee Retirement Income Security Act of 1974, as amended, or any other state, local or foreign employee benefit law; provided, however, that this exclusion shall only apply to an alleged or actual Wrongful Act in connection with a pension, profit sharing, or other employee benefit plan or trust established or maintained for the purpose of providing benefits to employees, principals, directors, officer, managers, or members of the board of managers or management board of entity Insureds.
N.  alleging, based upon, arising out of, or attributable to the sale, attempted sale, or servicing of:

1. commodities, commodity future contracts, any type of option contract or derivative; provided, however, that this paragraph 1 shall not apply to protective puts and covered calls; 

2. any collectible, including, but not limited to, stamps, art, sports or other cards, jewelry, coins, antiques or any other tangible personal property;

3. any equity securities priced under $5.00 at the time of the alleged Wrongful Act giving rise to such Claim, but this exclusion shall not apply if such securities are listed on the New York Stock Exchange or the NASDAQ;

4. any security in any market outside the United States of America and its territories and possessions and Canada; 

5. annuities used in connection with any structured settlement;

6. corporate owned life insurance or any other types of policies where the purchaser of the life product does not have a direct interest in the beneficiary under the life policy;

7. limited partnerships or real estate investment trusts not offered to an investor on a public exchange, unless such investor is an “accredited investor” as defined in Section 2(15) of the Securities Act of 1933;  in no event, however, shall there be any coverage under this Policy for any Claim alleging, based upon, arising out of or attributable to any transaction involving the use of, or investment in, hedge funds of any kind; or,
8. viatical settlements, life settlements, reverse mortgages or similar transactions in which the present value of a conditional contract is exchanged or sold.
O.  for Wrongful Acts in connection with an Insured giving advice, or performing services with respect to, any aspect of investment banking, including but not limited to, underwriting, syndicating or promoting any security or partnership interest in connection with any actual, alleged or threatened merger, acquisition, divestiture, tender offer, proxy contest, leveraged buy-out, public offering, going private transaction, reorganization, restructuring, recapitalization, spin-off, primary or secondary offering of securities whether public or private, dissolution or sale of all or substantially all of the assets or stock of a business entity, or effort to raise or furnish capital or financing for any enterprise or entity, or any acquisition or sale of securities by the Insured  for its own account, or any activity by an Insured as a specialist or market maker for any securities, or any disclosure requirements in connection with any of the foregoing, including, but not limited to the rendering of advice or recommendations, or the rendering of a written opinion in connection with any of the foregoing. 

P.  alleging, based upon, arising out of or attributable to use by an Insured of, or an Insured’s disclosure to another person of, or actual or alleged participating after the fact by an Insured in the use of non-public information in a manner prohibited by the laws of the United States, including without limitation Section 10(b) or 20(A) of the Securities Exchange Act of 1934 (as amended) and Rule 10b-5 thereunder, or the laws of any state, commonwealth, territory or subdivision thereof, or the laws of any other jurisdiction, or any rules or regulations promulgated under any of the foregoing.

Q.  alleging, based upon, arising out of, or attributable to any mechanical or electronic failure, breakdown or malfunction of machines or systems, including hardware and software. 
R.  alleging, based upon, arising out of, or attributable to any Asset Backed Security, including but not limited to, the issuance, trade, underwriting, servicing, distribution, sale, offer to sell, purchase, or offer to purchase any Asset Backed Security.  For the purpose of this exclusion, Asset Backed Security means any security based on, backed by, or collateralized by the cash flow of any pool of assets or revenues.  Asset Backed Securities include, but are not limited to, collateralized receivable securities, mortgage-backed securities, and collateralized mortgage obligations.        

S.  alleging, based upon, arising out of, or attributable to the Insured’s actual or alleged oral or written representations, promises, or guarantees regarding the performance or value, either past, present, or future, of any investment product.
T. alleging, based upon, arising out of, or attributable to, directly or indirectly, tenant in common exchanges, including but not limited to, 1031 tenant in common exchanges, any actual or attempted investment in, sale of, or servicing of, an interest in a security, partnership, real estate investment trust, product or other vehicle backed in any way by a tenant in common exchange, or the rendering or failure to render Professional Services in connection with a tenant in common exchange.
U.  alleging, based upon, arising out of, or attributable to any activities of, or services provided by, an Insured Registered Representative, which is not a Professional Service rendered on behalf of the Insured Broker-Dealer, including, but not limited to, Claims against the Insured Broker-Dealer and/or the Insured Registered Representative arising out of or in any way relating to the “outside business activities” of, or ”selling away” (as generally defined in (NASD) Notices to Members No. 01-79) by an Insured Registered Representative.
V.  with respect to Section I, Insuring Agreements, subsection C, Cost of Corrections Expenses, alleging, based upon, arising out of, or attributable to any Wrongful Act in the wire or electronic transfer of funds.

W.  with respect to Section I, Insuring Agreements, subsection C, Cost of Corrections Expenses, for any Wrongful Act for which the Insured would not be liable pursuant to any contractual provision defining the scope of the Insured’s liability or providing protection from liability including, without limitation, any applicable exculpatory provision.

X.  with respect to Section I, Insuring Agreements, subsection C, Cost of Corrections Expenses, for any diminution in value of the money, securities, property or any other item of value.

Y.  with respect to Section I, Insuring Agreements, subsection C, Cost of Corrections Expenses, alleging, based upon, arising out of, or attributable to the physical loss of money, securities or other property in the custody or control of such Insured.  
V. SEVERABILITY OF EXCLUSIONS

For the purpose of determining the applicability of Section IV, Exclusions, subsection D, the Wrongful Act of any Insured shall not be imputed to other natural person Insureds.

VI. EXTENDED REPORTING PERIOD

A. If the Insurer or the Named Insured terminates or does not renew this Policy (other than for failure to pay a premium when due), the Named Insured shall have the right, upon payment of the additional premium set forth in Item 7.B. of the Declarations, to a continuation of the coverage granted by this Policy for an extended reporting period of one year following the effective date of such termination or nonrenewal (“Extended Reporting Period”), but only with respect to Claims first made during the Extended Reporting Period and arising from Wrongful Acts taking place prior to the effective date of such termination or nonrenewal.  This right to continue coverage shall lapse unless the Named Insured gives written notice of such election and pays the Extended Reporting Period premium to the Insurer within 30 days following the effective date of termination or nonrenewal.  A change in policy terms, conditions, exclusions and/or premiums shall not be considered a nonrenewal for purposes of triggering the right to the Extended Reporting Period.  

B. The Extended Reporting Period is not cancelable and the entire premium for such Extended Reporting Period shall be deemed fully earned and non-refundable upon payment.

C. The Limit of Liability applicable to the Extended Reporting Period, if elected, shall be part of and not in addition to the applicable Limit of Liability shown in the Declarations for the immediately preceding Policy Period.  The purchase of the Extended Reporting Period shall not increase or reinstate the applicable Limit of Liability, which shall be the maximum liability of the Insurer for such Policy Period and Extended Reporting Period, combined.

D. The Extended Reporting Period shall not apply to Section I, Insuring Agreements, subsection C, Cost of Corrections Expenses.

VII. REGISTERED REPRESENTATIVES

The Insureds acknowledge that the premium charged by the Insurer for this Policy is based, in part, upon the number of registered representatives registered, affiliated and/or associated with the Insured Broker-Dealer at the time the Application was submitted to the Insurer, and at the time of each renewal, if any, and that the premium set forth in Item 7 of the Declarations is a minimum premium that is not refundable in the event that the number of registered representatives decreases during the term of this Policy or any renewal hereof.   
VIII.    LIMIT OF LIABILITY AND RETENTION

A. All Claims arising out of the same Wrongful Act and all Interrelated Wrongful Acts of the Insureds shall be deemed to be one Claim, and such Claim shall be deemed to be first made on the date the earliest of such Claims is first made, regardless of whether such date is before or during the Policy Period.  All Loss resulting from a single Claim shall be deemed a single Loss.

B. The Aggregate Limit of Liability stated in Item 3.A of the Declarations shall be the maximum aggregate limit of liability of the Insurer resulting from all Claims first made during the Policy Period.

C. Subject to the Aggregate Limit of Liability stated in Item 3.A of the Declarations, the maximum liability of the Insurer for all Claims under any one Insuring Agreement shall be the applicable Insuring Agreement Limit of Liability stated in Item 3.B, C or D of the Declarations.

D. Subject to the Aggregate Limit of Liability stated in Item 3.A of the Declarations and the applicable Insuring Agreement Limit of Liability stated in Item 3.B, C or D of the Declarations, the maximum liability of the Insurer for each Claim under an Insuring Agreement shall be the Per Claim Limit of Liability stated in Item 3.E, F or G of the Declarations.

E. Defense Costs and Cost of Corrections Expenses shall be part of and not in addition to the applicable Limit of Liability shown in the Declarations, and Defense Costs and Cost of Corrections Expenses shall reduce such applicable Limit of Liability.  If the Limit of Liability is exhausted by payment of Loss, the obligations of the Insurer under this Policy shall be completely fulfilled and extinguished. 

F. Except as otherwise provided in this section, the liability of the Insurer shall apply only to that part of Loss which is excess of the applicable Retention amount shown in Item 5 of the Declarations.  Such Retention shall be borne uninsured by the Insureds and at their own risk.  If different parts of a single Claim are subject to different applicable Retentions, the applicable Retentions will be applied separately to each part of such Loss, but the sum of such Retentions shall not exceed the largest applicable Retention.  
IX.   NOTICE

A. The Insureds shall, as a condition precedent to their rights under the Policy, give to the Insurer written notice of any Claim, other than a Cost of Corrections Claim, made against the Insureds as soon as practicable after the general counsel or risk manager, or equivalent positions, first learn of the Claim, but in no event later than:  (i) the termination of the Policy Period, or, if elected, the Extended Reporting Period; or (ii) with respect to any Claim first made during the last 30 days of the Policy Period, or, if elected, the Extended Reporting Period, 30 days after termination of the Policy Period, or, if elected, Extended Reporting Period.

B. If during the Policy Period, or, if elected, the Extended Reporting Period, the Insureds first become aware of facts or circumstances which may reasonably give rise to a future Claim covered under this Policy, and if the Insureds give written notice to the Insurer during the Policy Period, or, if elected, the Extended Reporting Period, of the identity of the potential claimants; a description of the anticipated Wrongful Act allegations; the identity of the Insureds allegedly involved; the circumstances by which the Insureds first became aware of the facts or circumstances; the consequences which have resulted or may result; and the nature of the potential monetary damages and non-monetary relief, then any Claim which arises out of such Wrongful Act shall be deemed to have been first made at the time such written notice was received by the Insurer.  No coverage is provided for fees, expenses and other costs incurred prior to the time such Wrongful Act results in a Claim.

C. All notices under any provision of this Policy shall be in writing and given by prepaid express courier, certified mail, fax or e-mail properly addressed to the appropriate party.  Notice to the Insureds may be given to the Named Insured at the address shown in Item 1 of the Declarations.  Notice to the Insurer of any Claim, Cost of Corrections Claim, or Wrongful Act shall be given to the Insurer at the address in Item 5.a. of the Declarations.  All other notices to the Insurer under this Policy shall be given to the Insurer at the address in Item 5.b. of the Declarations.  Notice given as described above 
shall be deemed to be received and effective upon actual receipt thereof by the addressee or one day following the date such notice is sent, whichever is earlier.
D.  The Insureds shall, as a condition precedent to their rights under this Policy, give to the Insurer a written report of a Cost of Corrections Claim no later than 48 hours after the discovery of the Wrongful Act requiring the Cost of Corrections Expenses.  Such written report shall include a sworn proof of loss setting forth all the circumstances of the Cost of Corrections Claim and explaining why the Insured believes coverage is applicable.  At the request of the Insurer, the Insureds shall make their directors, trustees, officers and employees available for interview by the Insurer in connection with the Cost of Corrections Claim and to provide the Insurer with all information, assistance and cooperation which the Insurer reasonably requests.  No Cost of Corrections Expenses shall be incurred prior to the Insurer’s written consent.  
X.      
OTHER INSURANCE

If any Loss covered under this Policy is covered under any other valid and collectible insurance, then this Policy shall cover the Loss, subject to its terms and conditions, only to the extent that the amount of the Loss is in excess of the amount of such other insurance whether such other insurance is stated to be primary, contributory, excess, contingent or otherwise, unless such other insurance is written only as specific excess insurance over the Limits of Liability provided by this Policy.

XI.  
MATERIAL CHANGES IN CONDITIONS

A.  If, during the Policy Period, any of the following events occurs:

1. the acquisition of the Named Insured, or of all or substantially all of its assets, by another entity, or the merger or consolidation of the Named Insured into or with another entity such that the Named Insured is not the surviving entity; or

2. the obtaining by any person, entity or affiliated group of persons or entities of the right to elect, appoint or designate at least 50% of the directors or equivalent positions of the Named Insured;

then coverage under this Policy will continue in full force and effect until termination of this Policy, but only with respect to Claims for covered Wrongful Acts taking place before such event.  Coverage under this Policy will cease as of the effective date of such event with respect to Claims for Wrongful Acts taking place after such event.  This Policy may not be canceled after the effective time of the event, and the entire premium for this Policy shall be deemed earned as of such time.  
B.  If before or during the Policy Period an organization ceases to be a Subsidiary, coverage with respect to the Subsidiary and its natural person Insureds shall continue until termination of this Policy.  Such coverage continuation shall apply only with respect to Claims for Wrongful Acts taking place prior to the date such organization ceased to be a Subsidiary.

C.  If before or during the Policy Period an Insured Registered Representative ceases to be an Insured Registered Representative, coverage with respect to the Insured Registered Representative shall continue until termination of this Policy.  Such coverage continuation shall apply only with respect to Claims for Wrongful Acts taking place prior to the date such Insured Registered Representative ceased to be an Insured Registered Representative.
XII.  
REPRESENTATIONS

A. The Insureds represent and acknowledge that the statements contained in the Application are true and accurate and are the basis of this Policy, are to be considered as incorporated into and constituting a part of this Policy, and shall be deemed material to the acceptance of this risk or the hazard assumed by the Insurer under this Policy.  It is understood and agreed that this Policy is issued in reliance upon the truth of such representations.

B. In the event the Application, including materials submitted or required to be submitted therewith, contains any misrepresentation or omission made with the intent to deceive or which materially affects either the acceptance of the risk or the hazard assumed by the Insurer under this Policy, this Policy shall be void ab initio as to:
1. any natural person Insured who knew the facts misrepresented or the omissions, whether or not such natural person Insured knew of the Application or this Policy.  For purposes of this paragraph 1, the knowledge of a natural person Insured shall not be imputed to any other natural person Insured; and,

2. with respect to an entity Insured, any entity Insured if the chief executive officer, chief financial officer, or an equivalent position of the Named Insured knew the facts misrepresented or the omissions, whether or not such chief executive officer, chief financial officer, or equivalent position knew of the Application or this Policy.  For purposes of this paragraph 2, the knowledge of only the chief executive officer, chief financial officer, or equivalent position of the Named Insured shall be imputed to the entity Insureds.

XIII.  
TERMINATION OF POLICY

A. This Policy shall terminate at the earliest of the following times:

1. the effective date of termination specified in a prior written notice by the Named Insured to the Insurer;

2. 15 days after receipt by the Named Insured of a written notice of termination from the Insurer for failure to pay a premium when due, unless the premium is paid within such 15 day period; 

3. upon expiration of the Policy Period as set forth in Item 2 of the Declarations; or

4. at such other time as may be agreed upon by the Insurer and the Named Insured.

B. If this Policy is terminated by the Named Insured, the Insurer shall refund the unearned premium computed at the customary short rate.  If this Policy is terminated by the Insurer, the Insurer shall refund the unearned premium computed pro rata.  Payment or tender of any unearned premium by the Insurer shall not be a condition precedent to the effectiveness of such termination, but such payment shall be made as soon as practicable.

XIV.  
TERRITORY AND VALUATION
A.  All premiums, limits, retentions, Loss and other amounts under this Policy are expressed and payable in the currency of the United States of America.  If judgment is rendered, settlement is denominated or another element of Loss under this Policy is stated in a currency other than United States of America dollars, payment under this Policy shall be made in United States of America dollars at the applicable rate of exchange as published in The Wall Street Journal as of the date the final judgment is reached, the amount of the settlement is agreed upon or the other element of Loss is due, respectively, or if not published on such date, the next date of publication of The Wall Street Journal.

B.   This Policy only applies to Claims which are brought in the United States of America, its territories or possessions or Canada, alleging Wrongful Acts anywhere in the world.

XV.  
SUBROGATION 

In the event of any payment under this Policy, the Insurer shall be subrogated to the extent of such payment to all the rights of recovery of the Insureds.  The Insureds shall execute all papers required and shall do everything necessary to secure and preserve such rights, including the execution of such documents necessary to enable the Insurer effectively to bring suit or otherwise pursue subrogation rights in the name of the Insureds.

XVI.   
ACTION AGAINST THE INSURER

Except as provided in Section XXI, Alternative Dispute Resolution, no action shall lie against the Insurer.  No person or organization shall have any right under this Policy to join the Insurer as a party to any action against any Insured to determine the  liability of the Insured nor shall the Insurer be impleaded by any Insured or its legal representatives.  
XVII.
BANKRUPTCY

Bankruptcy or insolvency of any Insured or of the estate of any natural person Insured shall not relieve the Insurer of its obligations nor deprive the Insurer of its rights or defenses under this Policy.  
XVIII.    AUTHORIZATION CLAUSE

By acceptance of this Policy, the Named Insured agrees to act on behalf of all Insureds with respect to the giving and receiving of notice of Claim or Loss or termination, the payment of premiums and the receiving of any return premiums that may become due under this Policy, the agreement to and acceptance of endorsements, and the giving or receiving of any notice provided for in this Policy, and the Insureds agree that the Named Insured shall so act on their behalf.

XIX.  
ESTATES, LEGAL REPRESENTATIVES AND SPOUSES

The estates, heirs, legal representatives, assigns, spouses of natural person Insureds, and any natural person qualifying as a domestic partner of a natural person Insured under the provisions of any applicable federal, state or local law or under the provisions of any formal program established by an entity Insured, shall be considered Insureds under this Policy; but coverage is afforded to such estates, heirs, legal representatives, assigns, spouses and domestic partners only for a Claim arising solely out of their status as such and, in the case of a spouse or domestic partner, where the Claim seeks damages from marital community property, jointly held property or property transferred from the natural person Insured to the spouse or domestic partner.  No coverage is provided for any Wrongful Act of an estate, heir, legal representative, assign, spouse or domestic partner.  All of the terms and conditions of this Policy including, without limitation, the Retention applicable to Loss incurred by natural person Insureds shown in the Declarations, shall also apply to Loss incurred by such estates, heirs, legal representatives, assigns, spouses or domestic partners.

XX.  
ALTERATION, ASSIGNMENT AND HEADINGS

No change in, modification of, or assignment of interest under this Policy shall be effective except when made by a written endorsement to this Policy which is signed by an authorized representative of the Insurer.  The titles and headings to the various parts, sections, subsections and endorsements of the Policy are included solely for ease of reference and do not in any way limit, expand or otherwise affect the provisions of such parts, sections, subsections or endorsements.

XXI.  
ALTERNATIVE DISPUTE RESOLUTION

The Insureds and the Insurer shall submit any dispute or controversy arising out of or relating to this Policy or the breach, termination or invalidity thereof to the alternative dispute resolution (“ADR”) process described in this section.
Either an Insured or the Insurer may elect the type of ADR process discussed below; provided, however, that the Insured shall have the right to reject the choice by the Insurer of the type of ADR process at any time prior to its commencement, in which case the choice by the Insured of ADR process shall control.

There shall be two choices of ADR process: (1) non-binding mediation administered by any mediation facility to which the Insurer and the Insured mutually agree, in which the Insured and the Insurer shall try in good faith to settle the dispute by mediation in accordance with the then-prevailing commercial mediation rules of the mediation facility; or (2) non-binding arbitration submitted to any arbitration facility to which the Insured and the Insurer mutually agree, in which the arbitration panel shall consist of three disinterested individuals.  In either mediation or arbitration, the mediator or arbitrators shall have knowledge of the legal, industry, or insurance issues relevant to the matters in dispute.  In the event of arbitration, the decision of the arbitrators shall be provided to both parties, and the award of the arbitrators shall not include attorneys’ fees or other costs.  In the event of either mediation or arbitration, either party shall have the right to commence a judicial proceeding; provided, however, that no such judicial proceeding shall be commenced until the conclusion of the arbitration, or in the event of mediation, at least 60 days after the date the mediation shall be deemed concluded or terminated. In all events, each party shall share equally the expenses of the ADR process.

Either ADR process may be commenced in New York, New York or in the state indicated in Item 1 of the Declarations as the principal address of the Named Insured.  The Named Insured shall act on behalf of each and every Insured in connection with any ADR process under this section.
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