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Those states where 
insurability is unsettled 
or restricted are where 
the majority of U.S. 
economic activity 
occurs and where, 
according to some 
data, nearly all of 
the punitive damage 
awards are made.

Introduction

What are punitive damages? How frequently 

are they awarded? Are punitive damages 

insurable? If so, what types of insurance 

products are available?

This paper addresses these questions and finds: 

1. Availability of Punitive Damages
While the U.S. Supreme Court has suggested that the maximum
allowable punitive-to-compensatory award ratio is 4-to-1, state courts
have nonetheless applied those guidelines to uphold ratios of 16-to-1.

2. Insurability of Punitive Damages
Those states where insurability is unsettled or restricted are where the
majority of U.S. economic activity occurs and where, according to some
data, a significant proportion of punitive damage awards are generated.

3. Prevalence of Punitive Damage Awards
New data shows the increasing prevalence of punitive damage awards.

4. Insurance Products for Punitive Damages
There are pros and cons to insurance products designed to cover
punitive liability.
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What Are Punitive Damages?
Compensatory damages “compensate 
the injured party for the injury 
sustained, and nothing more.”1 For 
example, if a defendant runs into a 
pedestrian plaintiff causing $500 in  
medical bills and $500 in lost wages,  
the compensatory (or actual) damages 
would be $1,000. Punitive damages, 
however, are intended to punish the 
defendant for its outrageous, wanton, 
or willful conduct and to deter the 
defendant from engaging in similar 
behavior in the future. The objective 
measures that dictate the amount of 
compensatory awards (i.e., actual 
medical costs, lost wages, etc.) are 
therefore absent from any punitive 
damage assessment.

Availability: State Law
Three states — Michigan, Nebraska, and 
Washington — and Puerto Rico prohibit 
punitive damages outright. In 27 other 
states, the punitive damage dollar 
amount or punitive-to-compensatory 
ratio is capped (typically to ratios of  
2-to-1 or 3-to-1).2 The circumstances
that trigger punitive damages and their
quanta are issues within the authority
of the judges and juries trying the cases
as well as the appellate courts reviewing
those trial court decisions.3

Availability: State Versus Federal 
Case Law
Although several U.S. federal statutes 
provide for the imposition of punitive 
damages,4 they generally arise from 
common law tort claims litigated in state 
courts. The state rules and regulations 
regarding punitive damages, however, 
must be consistent with federal 
Constitutional principles of due process. 
Due process is a complex subject, but it 
essentially means the law must be fair, 
reasonable, and predictable. 
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The U.S. Supreme Court has attempted 
to rein in excessive punitive damages 
and reduce the variability of such 
awards. In so doing, the Supreme Court 
has given guidance for circumstances 
that justify punitive awards and the 
permissible (or reasonable) amount of 
any such award. The Supreme Court has 
set forth the following factors (in order 
of importance) that courts should use to 
assess the reasonableness of a punitive 
damages award:
• The degree of reprehensibility of the

defendant’s conduct
• The difference between the actual

harm suffered by the plaintiff and
the amount of the punitive damages
award (i.e. the ratio of punitive to
compensatory damages)

• The disparity between the punitive
award and punitive damages awarded
in comparable cases5

Although there is no bright-line rule, 
the Supreme Court’s decisions suggest 
that most awards should have a single-
digit ratio of punitive to compensatory 
damages and that a ratio of 4-to-1 is 
“close to the line of constitutional 
impropriety.”6 

Despite the Supreme Court’s direction, 
there are many examples of state 
appellate courts affirming punitive 
awards in excess of a 4-to-1 ratio. 

For instance, in Johnson v. Ford Motor 
Co., the California Supreme Court 
concluded that the appellate court 
erred when it reduced a $10 million 
punitive award issued alongside a 
$17,811 compensatory award (a ratio 
of approximately 561-to-1) as it did not 
give the appropriate weight to Ford’s 
reprehensible conduct.7

Similarly, in Bullock v. Phillip Morris 
USA, the plaintiff — a 64-year-old woman 
with inoperable lung cancer — sued 
Phillip Morris for negligence, strict 
product liability, and fraud.8 The jury 
awarded $850,000 in actual damages 
and $28 billion in punitive damages, 
a ratio of 33,000-to-1. The Court of 
Appeals reversed the judgment of the 
punitive award only and a new trial was 
held in which a second jury awarded 
$13.8 million in punitive damages — a 
ratio of more than 16-to-1. On appeal, 
the Court found that the award was 
not unconstitutionally excessive 
based on Phillips Morris’ “extreme 
reprehensibility.”9 

In November 2021, the Illinois Supreme 
Court reinstated $8 million in punitive 
damages that had been awarded 
alongside $1 million in compensatory 
damages to a woman who had sued her 
ex-boyfriend for sexual assault. The 
appellate court had reduced the punitive 
award to $1 million, ruling that an 8-to-1 
ratio crossed the line of constitutional 
impropriety. In reinstating the award, 
the Illinois Supreme Court found that 
it was not unconstitutionally excessive 
in light of the defendant’s “egregiously 
reprehensible conduct.”10 

In 2019, a Philadelphia jury awarded  
$8 billion in punitive damages and 
$680,000 in compensatory damages 
to a plaintiff who alleged that Johnson 
& Johnson failed to warn that its 
antipsychotic drug caused males to 
develop large breasts. The trial judge 
subsequently reduced the punitive 
award to $6.8 million, a ratio of  
10-to-1.11 While it is likely that the verdict
will be appealed, the decision by the
trial judge to employ a 10-to-1 ratio
highlights the unpredictability of the
state court’s application of the U.S.
Supreme Court’s guidelines concerning
the reasonableness of punitive
damage awards.

To remain abreast of the U.S. legal 
landscape around punitive damages, it 
is important to continue to watch the 
decisions from various states. 
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Can punitive damages be paid by a 
defendant’s insurance? The short (and 
unsatisfactory) answer: It depends.12 

Currently, punitive damages are generally 
uninsurable in five states (California, 
Colorado, New York, Rhode Island, and 
Utah) under the idea that allowing for 
the insurability of punitive damages 
undermines the punishing effect that 
such awards are meant to have. 

Twenty-six states generally permit 
insurability.13 For the remaining states, 
the answer is either unclear or it is 
largely dependent upon whether the 
punitive damages are assessed against 
the defendant directly or vicariously.14 
Eight states, including Florida, Illinois, 
Indiana, Kansas, Minnesota, New Jersey, 
Oklahoma, and Pennsylvania, preclude 
insurability of directly assessed punitive 
damages but allow coverage for punitive 
damages awarded for vicarious liability. 
Finally, the law remains uncertain 
in eight states (Connecticut, Maine, 
Massachusetts, Missouri, North Dakota, 
Ohio, South Dakota, and Texas) and the 
District of Columbia.

Insurability By GDP
The 20 states that prohibit or restrict 
insurability include the large industrial 
states, such as New York, California, 
Illinois, Pennsylvania, and Florida, and 
together, they constitute approximately 
57% of the U.S. gross domestic product.15 
That figure edges up to 60% if the three 
states that prohibit punitive damages, 
(Michigan, Nebraska, and Washington) 
are discounted from the equation. If 
Texas (which represents 8.6% of U.S. 
GDP and where insurability is not 
settled) were to side with the restrictive 
states, then over two-thirds of U.S. GDP 
could be said to occur in a jurisdiction 
that, in some way, restricts insurability. 
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2. Insurability of Punitive Damages

Table 1: GDP of States That Restrict Insurability 

GDP by U.S. State

% of 3rd Quarter 
2021 U.S. Gross 
Domestic Product Insurable

1. California 14.6 No
2. Colorado 1.8 No
3. Connecticut 1.3 Law is uncertain16 
4. Florida 5.4 No
5. Illinois 4.1 No
6. Indiana 1.8 Probably not17 
7. Kansas .80 No
8. Maine .30 Law is uncertain18 
9. Massachusetts 2.8 Law is uncertain19 
10. Minnesota 1.8 No
11. Missouri 1.6 Law is uncertain, but probably not20 
12. New Jersey 2.9 No
13. New York 8.1 No
14. Ohio 3.2 Law is mixed21 
15. Oklahoma .90 No
16. Pennsylvania 3.6 No
17. Rhode Island .30 No
18. South Dakota .30 Law is uncertain, but probably not22 
19. North Dakota .30 Law is uncertain, but probably not23 
20. Utah 1.0 No
GDP Total 56.9
21. Texas 8.6 Law is uncertain, but probably24 
GDP Total with Texas 65.5

Only 3% of punitive 
damage awards occur 
in jurisdictions where 
insurability is not 
restricted.
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Insurability by Locale of Awards 
Data from a U.S. Department of Justice 
study that analyzed the quanta of 
punitive damage awards in 2001 in the 
nation’s most populous counties suggests 
a large portion of the punitive damage 
awards occur in jurisdictions that have 
some restriction on insurability.25 

If the undecided states are not included, 
the study’s data shows that over 93% 
of the dollars awarded as punitive 
damages were awarded in states that, 
in some manner, restrict insurability. If 
Texas were to restrict insurability, then 
97% of the studied awards would be in 
restricted states. 

Table 2: 2001 Punitive Damage Awards in 45 Counties 
Color-Coded for Insurability

Awards in Insurability Restricted Jurisdictions

State County Total Punitive Damage Award

California

Alameda $4,451,000
Contra Costa $25,000
Fresno $183,000
Los Angeles $21,790,000
Orange $26,149,000
San Bernardino $3,032,000
San Francisco $263,000
Santa Clara $780,000
Ventura $105,000

Florida

Dade $280,450,000
Orange $300,000
Palm Beach $5,000,000

Illinois
Cook $188,000
Du Page $150,000

Indiana Marion $510,000

Massachusetts

Essex $0
Middlesex $25,000
Suffolk $2,750,000
Worcester $18,000

Missouri St. Louis $203,000

New Jersey

Bergen $370,000
Essex $2,000
Middlesex $555,000

New York New York $7,850,000
North Carolina Mecklenburg $518,000

Ohio
Cuyahoga $1,772,000
Franklin $4,661,000

Pennsylvania
Allegheny $3,051,000
Philadelphia $149,141,000

Virginia Fairfax $1,352,000
Total in restricted jurisdictions $515,644,000
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Awards in Insurability Undecided Jurisdictions  

State County Total Punitive Damage Awards

Connecticut
Fairfield $0
Hartford $629,000

Texas

Bexar $77,062,000
Dallas $393,296,000
El Paso $1,667,000
Harris $35,701,000

Total in insurability undecided $508,355,000

Awards in No Restriction Jurisdictions

State County Total Punitive Damage Awards

Arizona
Maricopa $31,940,000
Pima $41,000

Georgia Fulton $446,000
Hawaii Honolulu $2,501,000
Kentucky Jefferson $100,000
Wisconsin Milwaukee $103,000
Total in insurability undecided $35,131,000

Total in restriction jurisdictions $515,644,000

Total in insurability undecided $508,355,000

Total in no restriction jurisdictions $35,131,000

Total Awards (45 counties) $1,059,130,000

Although this particular study is 
only a snapshot of awards in 2001 
in 45 counties within 21 states, it is 
nonetheless informative. The takeaway 
appears to be that while there is a 
plurality of states that do not restrict 
insurability, it may be of cold comfort 
given that the majority of economic  
activity and punitive damages awards 
occur in states that do prohibit or 
restrict insurability. 

It is also worth mentioning that 
those states that prohibit or restrict 
insurability often include so-called 
“judicial hellholes,” which are more 
likely to award and confirm excessive 
punitive awards. The American Tort 

Reform Foundation (“ATRF”) has 
identified jurisdictions and venues 
that systematically apply laws in an 
unfair and unbalanced manner to 
the disadvantage of defendants. In its 
2020-2021 Report, the ATRF found 
that California was the number one 
judicial hellhole, followed by New York 
in second place, Pennsylvania in fourth 
place, Cook, Madison, and St. Clair 
Counties in Illinois in fifth place, and  
St. Louis, Missouri, in seventh place.26 
The Report also noted that Florida, 
Colorado, Texas, Maryland, and 
Minnesota are jurisdictions that bear 
watching due to their history of  
abusive litigation.

Punitive Damage Awards
by Insurability

Insurability  
not restricted 3%
$35,131,000

Insurability  
restricted 48%
$515,644,000

Insurability  
undecided 49% 
$508,355,000



A Review of the U.S. Punitive Damages Liability Landscape 8

The traditional view is that only a small 
percentage of civil litigation goes to trial 
and that an even smaller percentage of 
those matters that do proceed to trial 
result in an award of punitive damages.27 
However, more recent analysis suggests 
that punitive damage awards are 
considerably more prevalent than 
previously thought.28 

The statistical methodology is beyond 
the scope of this paper, but essentially, 
the older research measured all cases 
filed in a studied jurisdiction and 
compared that figure to cases awarding 
punitive damages. Such analysis showed 
that only a small percentage of cases 
yielded a punitive award. 

However, newer research eliminates 
cases that are abandoned, disposed  
of before trial (generally via settlement), 
and/or never actually sought punitive 
damages. The results show that the 
success rate is quite high for those 
plaintiffs who win at trial and seek 
punitive damages. Notably, a 2010 study 
from Cornell Law School found:29 
• In all cases where the plaintiff sought

punitive damages and won at trial,
punitive damages were awarded in
35.5% of the studied cases.

• In EPL cases where the plaintiff sought
punitive damages and won at trial,
punitive damages were awarded in
38.5% of the studied cases.

• In cases where compensatory
damages were between $1 million and
$10 million and the plaintiff sought
punitive damages, punitive damages
were awarded in 53% of the studied
cases.

• In cases where compensatory damages
were greater than $10 million and the
plaintiff sought punitive damages,
punitive damages were awarded in
82% of the studied cases.

The following tables show selected data from the Cornell Study. 

Table 3: By State30 
The four states selected for Table 3 were those in the Cornell Study with the  
largest number of trials in the “All Trials” column. In California, for example, 
punitive damages were sought in 21% of all trials and sought in 23.4% of trials won 
by plaintiffs. And in those trials won by the plaintiff where punitive damages were 
sought, punitive damages were awarded in 33.8% of the studied cases in California. 

By State All Trials Plaintiff Won Trial
Plaintiff Won and 
Punitives Sought

Table 3

% With 
punitive 
damages  
sought Number

% With 
punitive 
damages 
sought Number

% With 
punitive 
award Number

California* 21% 1,263 23.4% 636 33.8% 148

Illinois* 2.9% 756 4.1% 418 47.1% 17

New Jersey* 5.2% 574 7.0% 229 20.0% 15

Ohio* 15.6% 456 12.9% 279 44.1% 34

Pennsylvania* 3.6% 853 4.4% 480 31.6% 19

Texas 6.5% 909 8.8% 444 56.4% 39

* Jurisdiction prohibits or restricts insurability

3. Prevalence of Punitive Damage Awards

Recent analysis suggests 
that punitive damage 
awards are considerably
more prevalent than 
previously thought.
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Table 4: By County31 
The four counties selected for Table 4 are those from the Cornell Study with the 
largest number of trials in which the plaintiffs sought and won punitive damages.

So, for example, in Franklin County, Ohio, when a plaintiff won at trial and sought 
punitive damages, punitive damages were awarded in 44.4% of the studied cases. 

By County All Trials Plaintiff Won Trial
Plaintiff Won and 
Punitives Sought

Table 4

% With 
punitive 
damages 
sought Number

% With 
punitive 
damages 
sought Number

% With 
punitive 
award Number

Los Angeles 
(CA)* 27.2% 379 32.3% 186 28.8% 59

Franklin 
(OH)* 29.8% 131 20.4% 93 44.4% 18

Orange (CA)* 19.5% 272 24.8% 129 31.3% 32

Fairfax (VA) 20.9% 163 22.8% 101 43.5% 23

* Jurisdiction prohibits or restricts insurability

Table 5: By Type of Claim32

The selected data shows, for example, that in cases classified as “Medical/Dental 
Malpractice” where the plaintiff won at trial and sought punitive damages, punitive 
damages were awarded in 30.8% of the studied cases. 

By Type of 
Claim All Trials Plaintiff Won Trial

Plaintiff Won and 
Punitives Sought

Table 5

%With 
punitive 
damages 
sought Number

% With 
punitive 
damages 
sought Number

% With 
punitive 
award Number

Intentional 
Tort 23.6% 259 32% 128 65.8% 38

Negligence/
Tort Other 9.9% 202 10.6% 104 36.4% 11

Fraud 24.8% 479 30.9% 278 39.3% 84

Motor Vehicle 
Tort 3.3% 2,931 3.7% 1,778 20.3% 64

Medical/
Dental 
Malpractice

5.9% 972 7.4% 203 30.8% 13

Employment 
Discrimination 32.8% 131 41.3% 63 25% 24

Employment 
Other 25.7% 183 26% 100 38.5% 26
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There are three basic options for those 
seeking punitive damages coverage:
1. A clause or endorsement in the policy

that affirmatively states that punitive
damages are covered,

2. A “most favored jurisdiction/venue
(MFJ) clause or endorsement, or

3. A punitive damage wrap policy
typically issued by a Bermuda insurer
(commonly referred to as a “puni-
wrap” policy).

Affirmative Coverage Clause/
Endorsement:
This is the simplest way to obtain 
insurance for punitive damages and it 
ensures that the policy is unambiguous 
in its intent to cover punitive damages 
(a necessity in some states that permit 
insurability). There is still significant 
risk and uncertainty, however, with this 
seemingly straightforward option. Most 
notably, the possibility exists that a court 
will not enforce, or an insurer will not 
fulfill, the terms of the policy due to 
the law or public policy of a particular 
jurisdiction. As a result, coverage may 
not actually exist for a punitive award 
despite the insured believing that it 
had purchased (and perhaps paid an 
additional premium for) such coverage. 

MFJs:
Because of the restrictions on the 
insurability of punitive damages and 
previously mentioned risks described, 
domestic insurers oftentimes will 
employ an MFJ to provide more certainty 
concerning punitive damages coverage. 
MFJ clauses are choice of law provisions 
triggered when the governing jurisdiction 
prohibits insuring punitive damages. 

MFJs give an insured and/or insurer the 
option to choose the law of where the: 
1. punitive damages were awarded,
2. underlying acts occurred,
3. insured is incorporated or has its

principal place of business, or
4. where the policy was issued.

In effect, MFJs provides that if punitive 
liability arises in a jurisdiction that 
precludes insurability, the insured  
and the insurer (or, in some instances, 
the court) can choose to apply the  
law of a jurisdiction that allows for  
such insurance. 

The principle is contracting parties are 
free to enforce choice of law provisions 
provided that (1) the parties have a 
connection to the selected jurisdiction 
and/or (2) applying the law of the selected 
jurisdiction would not offend the public 
policy of the forum state.33 

While an MFJ clause provides more 
protection for an insured seeking 
punitive damages coverage, it only does 
so if one of the choice of law options 
allows for the insurability of punitive 
damages. If, however, all the options are 
jurisdictions in which punitive damages 
are not insurable, then coverage for a 
punitive damage award is still precluded. 

In addition, it should come as no 
surprise that MFJs may not be 
enforceable because they may offend 
public policy. Public policy is a very 
powerful doctrine that can be utilized to 
invalidate otherwise enforceable, arms-
length contracts. The conclusion that 
MFJs should not be enforceable seems 
intuitive considering the legal landscape 
surrounding choice of law provisions. 
In many instances, enforcing an MFJ 
would effectively nullify the very public 
policy that prevents the insurance from 
providing coverage in the first instance. 
Careful attention should be given to the 
regulatory landscape because regulatory 
directives have serious consequences 
for insureds as well as insurance 
professionals involved in a risk deemed 
to violate public policy. 

While an MFJ may provide insureds 
with additional assurance regarding the 
coverage of punitive damages, it is not  
a guarantee.

4. Insurance Products for Punitive Damages



Puni-Wrap Policies:
Puni-wrap policies are separate, stand-
alone policies procured and issued 
entirely outside of the United States. 
As the name suggests, puni-wrap 
policies “wrap” around traditional 
insurance policies to provide coverage 
for punitive damages that are not 
otherwise payable under the wrapped 
policy. Puni-wraps are not subject 
to the regulatory and public policy 
restrictions that may hinder a domestic 
policy from indemnifying an insured for 
punitive damages via the other methods 
discussed above. 

Payment under a puni-wrap is triggered 
when a punitive award is covered under 
the domestic policy but it cannot be 
paid by the domestic insurer because 
the applicable jurisdiction prohibits 
indemnification for punitive damages. 

Puni-wraps are only triggered by final 
judgments and do not provide coverage 
for settlements (even if a settlement 
amount was arrived at by taking a 
potential or actual punitive damage 
award into account). 

Puni-wraps also do not provide 
additional limits because they “share” 
a limit with the domestic policy. In 
other words, any payment for covered 
compensatory damages (or other 
eroding costs, such as defense costs) 
made under the domestic policy also 
erodes the limits provided by the  
puni-wrap.34 

Aside from punitive damages, choice  
of law, and dispute resolution, a puni-
wrap policy generally follows the same 
terms and conditions as the domestic 
policy. As such, if the domestic policy 
does not cover a claim, then there is also 
no coverage for that claim under the 
puni-wrap.

Unlike the more traditional methods 
discussed above, puni-wraps provide 
more certainty of coverage for the 
insured.
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7 35 Cal. 4th 1191, 1196, 1213 (2005) (Ford’s 
fraudulent practice of concealing an 
automobile’s history of transmission repairs 
and replacements when reselling “was 
more reprehensible because it was part of a 
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